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The following index and digest contain the legal cases and other editorial 


features which have appeared in THE BANKING LAW JOURNAL during 1946. 
The entire arrangement, including the number of sections, follows the 


plan of the fifth edition of the BANKING LAW JOURNAL DIGEST. 


The 


DIGEST, with cumulative Supplement to Fifth Edition, contains the digest of 
more than 10,000 banking decisions which have been published in THE BANK- 


December, 1946, 


ALTERED PAPER 


§87. Burden of proof. 


Where plaintiff, payee of promissory 
note, brings action against maker of 
note bearing the signature of an at- 
testing witness, a former employee of 
plaintiff, since deceased, and maker 


claims that note was altered after its - 


execution by the unauthorized addi- 
tion of: the signature of the attesting 
witness, it is held ordinarily that the 
fact that attesting witness signs the 
note warrants the inference that the 
witness does so regularly and prop- 
erly with the knowledge of the maker 
after she signs or acknowledges the 
note in his presence. L. Grossman 
Sons, Inc. v. Rudderham, Mass., 67 
N. E. Rep. (2d) 406. 63 B. L. J. 688. 


ASSIGNMENTS 


§96. Assignment of deposit. 


Defendant bank relied upon the rep- 
resentation of the president of a fed- 
oral savings and loan association 
that the checks to be sent by mail 
would be made payable to the order 
of the defendant bank but that they 
would represent money belonging to 
the president personally. Upon that 
representation defendant bank ac- 
cepted the checks when they were re- 
ceived and without further inquiry 
credited them to president’s personal 
account. It was held that defendant 


bank -was liable to federal savings 
and loan insurance corporation as as- 
signee of claims owned by the fed- 
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eral savings and loan association for 
the money deposited by the president 
and credited to his personal account. 
Federal Savings & Loan Imsurance 
Corporation v. Kearney Trust Co., 151 
Fed, Rep. (2d) 720. 63 B. L. J. 109. 


ATTACHMENT, GARNISHMENT 
AND EXECUTION 


§105. Property subject to garnish- 
ment—funds deposited in bank. 
A judgment creditor’s allegation in 
an affidavit for a third party order 
that certain property standing in the 
name of some other person, is, in 
reality, the property of the judgment 
debtor does not constitute a sufficient 
basis to warrant a court enjoining the 
disposition of that fund where statu- 
tory provisions require such conclu- 
sions or facts to be shown. ‘Weiser 
v. Gustafson, 61 N. Y. Supp. (2d). 
246. 63 B. L. J. 683. 


BANKING 


§119. State control of banking busi- 
ness. 


A corporation, organized for the 
purpose of financing automobile sales 
and dealing in negotiable paper, which 
issues commercial money orders to 
the public in the form of drafts drawn 
by the corporation upon itself and 
payable through a named bank to 
named payee is held to be engaged 
in the business of receiving moneys 
for transmission and is in violation 
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of provisions of Banking Code pro- 
hibiting the transmission of money 
by any one not within a designated 
classification therein stipulated. Com- 
mercial Banking Corporation v. Free- 
man, Pa., 46 Atl. Rep. (2d) 238. 63 
B. L. J. 584. 


BANKING ARTICLES 


The Bank’s Program for Getting 
Consumer Installment Credit— 
Clyde William Phelps ....... 

The Dual System Works—Frank 
Cc. Rathje 7 

Looking for the Profit Margin in 
Trust Operations — Walter EB 

Banking’s Plans for Postwar— 
Hugh McGee eee 

Common Trusts and New Business 
—A. W. Whittlesey ... 

The Prudent Man Rule for Trust 
Investment--Mayo O. Shattuck 

State Supervision of Trust Busi- 
ness—Gilbert T. Stephenson .. 185 

Banking is a Business—Marshall 

Which Way is the Economic Wind 
Blowing?—Murray Shields .... 280 

The Future of Bank Loans—K. K. 

Profits for Banks in FHA Title I 
Financing—Kenneth R. Wells .. 286 

Amendments to GI Bill of Rights 
—Walter T. Robinson .......... 289 

What the Past Teaches About 
Mortgage Lending—Ernest M. 

Banks and the Post-War Savings 
Program—Morris M. Townsend 372 

Contruction Loans — Gordon F, 

The Mortgage Package—Howard 

An Opportunity for Thrift Educa- 
tion—J. R. Dunkerley ......... 878 

Inflation and Interest Rates—Mar- 
Cue Nadler SH 

Approaching End of the Bull Mar- 
ket in Bonds—Murray Shields 382 

Unauthorized Accesses to Deposit 
Boxes—Roswell D. Regan .... 461 

Facts and Fallacies About Bank 
Costs and Service Charges — 
Ray E. Bauder 623 

Major Influences Affecting Mort- 
gage Lending Policy—Ernest M. 


A. B. A. Holds Post-War Conven- 
tion in Chicago 


BANKRUPTCY 


§138. Appointment and powers of re- 
ceiver—superintendent of banks. 
The Securities and Exchange Com- 
mission has authority under the In- 
vestment Company Act of 1940 Sec. 
36, to request the Federal District 
Court, for restraining orders against 
officers and trustees of an investment 
trust, from continuing to act in such 
capacities and for the appointment 
of receiver to take charge of the in- 
vestment trust where after hearing it 
is found that the officers and trustees 
of the investment trust are guilty of 
gross abuse of the trust. Aldred In- 
vestment Trust v. Securities and Ex- 
change Commission, 151 Fed. Rep. (2d) 
254. 68 B. L. J. 30. 


Where stockholders of bank in li- 
quidation, subsequent to return to 
stockholders by liquidator of remain- 
ing assets after payment of all credi- 
tors, by vote confer on president and 
directors of bank unrestricted power 
of administration of the affairs of the 
bank and of the disposal of its as- 
sets, it is held that such action by 
stockholders is ultra vires in view of 
provision in bank charter providing 
for the administration of the affairs 
of the bank by the appointment of 
three stockholders as liquidation com- 
missioners in event of dissolution of 
bank. Katten v. Merchants and 
Planters Bank, La., 24 So. Rep. (2d) 
289. 68 B. L. J. 502. 


§166. Rights of depositors under sta- 
tute. 


Where receiver is appointed for in- 
solvent bank and subsequent thereto 
92% of the depositors executed an 
agreement by which they mutually 
obligated themselves not to “with- 
draw any of the sums which may be 
credited to our several accounts” for 
a period of five years, it is held that 
said moratorium agreement is binding 
on bank and its sole proprietor, and 
statute of limitations does not begin 
to run against claims of depositors 
against bank or the sole proprietor 
until the end of the five years. In 
re McKeyes’ Estate, Mich., 24 N. W. 
Rep. (2d) 155. 68 B. L. J. 904, 


BRANCH BANKING 


§215. Bank as separate entity. 


Plaintiff trust company held not 
authorized under New York Banking 
Law to open an additional branch of- 


fice in the city of Niagara Falls, New 
York and defendant, superintendent of 
banks held not authorized to approve 
application for such branch office. 
Manufacturers and Traders Trust Co. 
v. Bell, Superintendent of Banks, 59 
N. Y, Supp. (2d) 615. 63 B. L. J. 420. 


CERTIFICATES OF DEPOSIT 


§236. Bond of indemnity before pay- 
ing lost certificates. 

The terms of deposit agreement 
whereby trust company became de- 
positary for the committees for the 
protection of bondholders of property 
under foreclosure, provided that “in 
case of loss, theft or destruction of 
any certificate, the applicant for a 
new certificate shall furnish indem- 
nity satisfactory to the Depositary 
and to the Committee.” It was held 
that said terms did not govern or 
preclude a bondholder from  re- 
covery against depositary where bond- 
holder’s certificate of stock, although 
stolen, was not lost or destroyed but 
was in the hands of depositary upon 
being redeemed upon forged signature 
of bondholder. Mruk v. Chicago Title 
& Trust Co., Ill, 66 N. E. Rep. (2d) 
478. 68 B. L. J. 645. 


CHECKS 


§276. Essentials of a valid check. 


The substitution of the word “Ford- 
ham” for the word “Lexington” on 
the printed heading of a check con- 
taining the words “Lexington Branch” 
by payee’s agent, at the suggestion of 
a branch manager of a bank due to 
an error in crediting maker’s funds by 
mistake to the account of another 
person, is held not to constitute a 
material alteration voiding the check. 
Snyder, Executor; Watts, Executor, 
v. Ziegler, 115 N. Y. L. J. 639. 63 
B. L. J. 317. 


CONSIDERATION 


§342. Instances of sufficient consid- 
eration. 


Where payee of note secured by real 
estate deed of trust accepts a sum 
less than the amount on the face of 
the note in satisfaction of an in- 
debtedness of the maker, by virtue of 
an agreement entered into with Fed- 
eral Land Bank, and surrenders note 
and releases collateral security there- 
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on, and thereafter maker executes and 
delivers a new note for a certain 
sum which maker agrees as being 
balance due on old note, it is held 
that the cancellation and surrender of 
the old note by the payee and holder 
thereof to the maker constitutes a 
good consideration for the new note 
when so accepted by (creditor) payee. 
McGinnis v. Rolf, Mo., 189 S. W. Rep. 
(2d) 456, 63 B. L. J. 19. 


A promissory note delivered on pur- 
chase of real estate is supported by 
a valid consideration where at the 
time of delivery the maker receives 
from payee a _ written instrument 
acknowledging receipt thereof in pay- 
ment for real estate to be conveyed 
upon its payment. Kohagen-Menden- 
hall iCo. v. Joyce, Minn., 21 N. W. Rep. 
(2d) 232. 68 B. L. J. 416. 


§352. Want or failure of consideration. 

Where maker of note knowing of 
incorrectness of accounts, neverthe- 
less signs note to secure accounts and 
makes payments thereon for a period 
of a year without at any time denying 
his liability or asking for an adjust- 
ment, it is hel? that maker there- 
after cannot set up a failure of con- 
sideration for the note. Arkansas 
Fuel Oil Co. v. Underwood, Tex., 
193 S. W. Rep. (2d) 276. 63 B. L. J. 563. 


Want of consideration is no defense 
to an action on a sealed instrument, 
inasmuch as such a defense would 
contradict the terms of the instru- 
ment, whereas failure of consideration 
is a good defense in that it does not 
contradict the terms of the instrument 
but shows that the consideration con- 
templated was never received. Shinn 
v, Stemler, Pa., 45 Atl. Rep. (2d) 242. 
63 B. L. J. 250. 


CONTRACTS 

§359. Validity. ° 
Where terms of a written contract 
provided as follows: “For the con- 
sideration hereinafter mentioned first 
party agrees to give to each of the 
second parties a promissory note 
dated April 1, 1942, in the amount of 
$1,000.00 payable on or before one 
year after date, and bearing no in- 
terest before maturity,” it was held 
that the giving of such notes by the 
first party and acceptance by the 
second parties, constituted a complete 
performance of the first party’s obli- 
gations under the contract, and any 
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subsequent action for the payment of 
the $1,000 by any of the second par- 
ties must be founded on such parties’ 
note. Hotchkiss v. James, Ohio, 65 
N. E. Rep. (2d) 161. 63 B. L. J. 605. 


DELIVERY 


§383. (Necessity for delivery. 

Where evidence showed that note 
was executed and given to payee’s 
sister for delivery to payee, but payee 
died after execution of note and the 
note was found in the possession of 
payee’s sister at time of payee’s death, 
it was held that administratrix of 
payee’s estate failed to prove that the 
payee was the holder of the note at 
the time of his death. Bjelde v. 
Dolan, Wis., 21 N. W. Rep. (2d) 268. 
63 B. L. J. 427. 


DEPOSITS 


§395. Notice not to pay deposit. 


In order to charge a bank with 
liability for receiving money belong- 
ing to another person, the bank must 
be in conspiracy with the depositor or 
actually know of the wrongdoing of 
the depositor. Mere means of knowl- 
edge is not sufficient. Gendler v. Sib- 
ley State Bank, Iowa, 62 Fed. Supp. 
805. 63 B. L. J. 120. 


§398. Effect of crediting deposits. 


Where an officer of a bank, who en- 
gaged in a joint enterprise, a personal, 
not a bank transaction, with a de- 
positor of the bank, and the officer 
in settling balance of accounts be- 
tween them draws his personal check 
to depositor who deposits check 
through the officer, and evidence 
shows depositor accepted check in 
good faith and without actual notice 
or knowledge of any fact which would 
lead depositor to suspect that check 
was not good and that the bank offi- 
cer was embezzling funds of the bank, 
it is held that the depositor can re- 


* cover the amount of the check from 


the bank. Fine v. Harney County 
National Bank, Ore., 170 Pac. Rep. 
(2d) 365. 63 B. L. J. 729 


§405. Special deposits. 

A bank holding money deposited 
with it for the purchase of property 
conveyed to it and against which 
property a judgment creditor has a 
lien is not bound by an agreement 
made between judgment creditor and 


prospective purchaser with reference 


to settlement of judgment and need 
not pay over money to judgment 
creditor. Mere assumption stated in 
letter confirming agreement by judg- 
ment creditor’s counsel that arrange- 
ment would be satisfactory to bank 
is not sufficient to bind it to agree- 
ment; it must be a party to it. Miller 
v. Havre De Grace Banking & Trust 
Co., Md., 48 Alt. Rep. (2d) 433, 63 
B. L. J. 832. 


§410. Public deposits. 


Where plaintiff township sues to 
recover from the surety on a bond 
given to assure repayment of public 
funds by a depository bank, and where 
it appears that more than six years 
prior to the commencement of the 
action the bank closed, a receiver was 
appointed and no payments upon the 
deposit liability by either the re- 
ceiver or the surety were made within 
the six year period, it is held that 
the cause of action accrued more than 
six years prior to the commencement 
of the action, Lakeville Tp. v. North- 
western Trust Co., N. D., 23 N. W. 
Rep. (2d) 591. 63 B. L. J. 595. 


§412. Deposits by corporate officials 
and other agents. 

Where an officer of a corporation 
is given authority “to endorse for de- 
posit or negotiation all negotiable in- 
struments and orders for the payment 
of money,” and a series of checks, 
some in which the depository bank is 
drawee and others in which other 
banks are drawees, all containing a 
special restrictive endorsement as fol- 
lows: “Pay to order of Marion Na- 
tional Bank of Marion, Ind.,” are 
presented to depository bank by said 
corporate officer who receives the 
cash thereon, it is held that irres- 
pective of whether the depository bank 
is the drawee or not, the endorse- 
ment on said checks limits the offi- 
cer’s authority and only authorizes 
depository bank to deposit the amount 
of the checks to the credit of the 
corporation on said bank. Fidelity & 
Deposit Co. of Maryland v. Marion 
National Bank, Ind., 64 N. E. Rep. 
(2a) 583. 63 B. L. J. 200. 


§414. — Deposit of checks signed by 
agent. 

Administrator of depositor’s estate 
in a suit against bank to recover a 
balance which depositor claimed to 
have on deposit cannot recover against 
bank where the evidence showed that 
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depositor authorized an assistant 
cashier of the bank to pay checks 
signed by her daughter or her son 
and subsequent thereto an overpay- 
ment is made by the bank to de- 
positor’s daughter. Cook’s adm’r. v. 
Bank of Josephine, Prestonsburg, Ky., 
191 S. W. Rep. (2d) 209. 63 B. L. J. 
196. 


§416. Deposits by executors and ad- 
ministrators. 


Although a bank may, in the ab- 
sence of adequate notice to the con- 
trary, assume that an executor or 
trustee will properly apply trust funds, 
even though they have been improper- 
ly commingled, it may indulge in no 
similar assumption as to the dis- 
position to be made of such funds by 
a complete stranger to the estate who 
has access to the executor’s personal 
account. Lee v. Corn Exchange Bank 
Trust Co., 58 N. Y. Supp. (2d) 290. 
63 B. L. J. 17. 


§417. Deposits by trustees. 


In a suit wherein receiver of judg- 
ment debtor seeks to recover assets 
of the debtor which have gone into a 
bank account of which debtor is a 
named trustee, the fact that the bank 
account is styled a trust account is 
not of itself sufficient to support the 
finding of a valid trust. Passaic Na- 
tional Bank & Trust Co. v. Taub, 
N. J., 45 Atl. Rep. (2d) 679. 63 B. L. J. 
413. 


If the trustee is not empowered to 
consent to the reorganization plan of 
the ‘bank, it necessarily follows that 
he could not create an _ estoppel 
against the beneficiaries of the trust. 
Epworth Orphanage v. Long, S. C., 
36 S. E. Rep. (2d) 37. 68 B. L. J. 291. 


§432. Deposits in two names—Massa- 
chusetts, 


Where decedent testate, having 
more money than he could deposit in 
his individual account with defendant 
savings bank, secures permission of 
defendant to use her name in opening 
a joint account, and opens such an 
account, defendant never having pos- 
session of book during decedent’s life- 
time nor is defendant ever told she has 
any beneficial interest in account, and 
decedent’s will provides that joint ac- 
count is to go into residue of his 
estate, it is held that there is no gift 
in joint account to defendant. Juraitis 
v. Andruielene, Mass., 64 N. E. Rep. 
(24) 701. 68 B. L. J. 412. 


§437. —New York 


Where husband and wife create two 
joint accounts in separate banks, one 
a saving and the other a checking 
account, with funds received from 
insurance on property destroyed by 
fire, and evidence shows property 
though standing in the name of the 
husband, was obtained through efforts 
of both husband and wife, and that 
each had an equal share in the ac- 
counts, it is held that the withdrawal 
by the husband of all the funds from 
both accounts for his own use and 
without wife’s consent constitutes un- 
just enrichment warranting recovery 
by the wife of her share of the ac- 
counts. Baker v. Baker, 60 N. Y. 
Supp. (2d) 4. 683 B. L. J. 498. 


Where husband sought to impress 
trust on two bank accounts held in 
name of husband and wife, “payable 
to either or the survivor” and evidence 
showed that as to both bank accounts 
the wife intended to give husband 
an interest in said accounts solely 
in the event of her death and pass- 
books were never in possession of 
husband, it was held that .the wife did 
not intend unequivocally at the time 
of making of deposits to create joint 
tenancies therein, and further there 
was no agreement between the parties 
that the funds in the deposits were 
owned and possessed jointly and 
equally by them. Chazin v. Chazin, 
60 N. Y. Supp. (2d) 744. 63 B. L. J. 
672, 


Where depositor signs order for 
withdrawal of funds from her ac- 
count and a new account is opened in 
depositor’s name and that of her 
son and evidence shows that the pur- 
pose of the withdrawal order and the 
opening of the new account is solely 
to make funds available to pay bills 
due to depositor’s illness, it is held 
that such order does not render the 
new account a joint account with right 
of survivorship. In re Yauch’s will, 
59 N. Y. Supp. (2d) 642. 63 B. L. J. 
407. 


§440. —Ohio 

Decedent transferred deposit of 
$1,000 from one bank to another, 
changing the account from her own 
name to that of herself and her friend 
subject to withdrawal by either, but 
with no survivorship provision. All 
withdrawals were made on the sig- 
nature of the friend, but all money 
withdrawn during the lifetime of de- 
cedent was either given to her or 
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expended as directed by her. The 
original deposit of $1,000 was dece- 
dent’s money and no other deposits 
were made. It was held that there 
was no evidence to cause an inference 
of gift of the bank account to the 
friend amd that the entire balance 
belonged to decedent and constituted 
assets of her estate. In re Collins’ 
Estate, Ohio, 64 N. E. Rep. (2d) 262. 
63 B. L. J. 239. 


§462. Deposits in trust. 


Where a savings account is opened 
by a mother “in trust for’ a daughter 
and some seven years later the mother 
is adjucated to be an incompetent 
person and subsequent thereto 
mother’s committee seeks to revoke 
trust and have savings bank pay him 
money on account, it is held that the 
opening of the “trust” account, with 
no other evidence of intention creates 
a so-called tentative trust—or a pro- 
posed or a revocable or a Totten trust, 
revocabie at will, until the depositor 
dies or has completed the gift in her 
lifetime by some unequivocal act. In 
Re Gross, 62 N. Y. Supp. (2d) 3912. 
63 B. L. J. 670. 


§463. —Valid gift of trust through 
medium of trust deposit. 

Where testator opens a bank ac- 
count as follows: “Lewis O. Locke in 
trust for Miss Armenta Ernst,” and 
testator also signs the usual card of 
agreement to the by-laws and rules 
of the bank, and testator makes the 
following written notation on the back 
of the card: “This account I hold 
in trust, to contro] and dispose of as 
I see fit during my lifetime, but on 
my death to pay to the beneficiary the 
full amount then standing to the credit 
of this account. Lewis O. Locke,” 
and after opening the account the 
testator makes many deposits to its 
credit and many withdrawals, it is 
held that, upon the death of the tes- 
tator, the beneficiary named is en- 
titled to the deposit book and fund. 
The written declaration of trust, as 
stated on the back of the card, is 
sufficient to establish a valid trust 
for the benefit of the beneficiary. 
Cohen v. Newton Savings Bank, Mass., 
67 N. E, Rep. (2d) 748. 63 B. L. J. 
843. 


§465. Unclaimed deposits. 

Where a bank pays over to the 
Comptroller of New York amount on 
deposit in pursuance with state 
statute governing abandoned funds 


and depositor, a successor trustee of 
funds of foreclosed railway company, 
brings action in tort against Comp- 
troller personally, on the theory that 
the official received property now be- 
longing to him, which he refuses to 
surrender, and that it constitutes a 
personal wrong not involving the 
state, it is held that the depositor 
has no right of action in tort against 
the Comptroller. Depositor never had 
any interest in the assets of bank, and 
when that bank paid the Comptroller 
an amount equal to the sum standing 
to his credit upon its books, it did not 
surrender amy property of depositor. 
Studer v. Moore, Comptroller of New 
York, 116 N. Y. L. J. 229. 68 B. L. J. 
726. 


§469. Payment to wrong person. 

Where a savings bank makes a 
payment of the greater part of a sav- 
ings deposit to one in possession of 
depositors passbook on presentation 
of passbook and a forged withdrawal 
slip containing depositors signature, 
and said payment is made in accord- 
ance with rules contained in passbook, 
it is held that the savings bank is 
exercising ordinary care in making the 
payment and is not liable to the de- 
positor for making the payment. 
Watts v. American Security & Trust 
Co., D. C., 47 Atl. Rep. (2d) 100. 63 
B. L. J. 728. 


DISCOUNT 


Right to discount commercial paper. 


Under New York statute the offi- 
cers, directors or employees of banks 
and trust companies shall not discount 
commercial paper known to have been 
offered for discount to their bank or 
trust company and to have been re- 
fused. Although the statute provides 
for a fmpenalty, nothing contained 
therein bars recovery on any instru- 
ments discounted in violation thereof 
or declares the same void or the trans- 
fer thereof void. Warner v. De- 
Cuevas, 58 N. Y. Supp. (2d) 751. 63 
B. L. J. 342. 


EXECUTORS, ADMINISTRATORS 
AND TRUSTEES 


§506. Investments—Real Estate. 

The New York Courts cannot take 
jurisdiction of a petition of a New 
York bondholder of Japanese electric 
corporation seeking to have trustee- 
ship of a Japanese bank declared va- 


cant and a successor trustee appointed 
by the court because the real estate 
securing said dollar bonds is located 
in Japan. Petition of Schwartz, 61 
N. Y. Supp, (2d) 578. 63 B. L. J. 665. 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


§536. Deposit insurance. 


A secret oral agreement between 
maker of a note and a bank, payee 
of demand note executed by maker 
and holder of certain shares of stock 
pledged as collateral security for loan, 
whereby the bank agreed that if maker 
put up additional collateral security 
and continued his interest payments 
and assigned certain insurance poli- 
cies and certain fees due him it would 
not disturb the loan or the collateral 
until security values had risen to 
such a point that maker could re- 
cover his equity, is held unenforceable 
as against the FDIC, who has legally 
taken over the bank, pursuant to pro- 
visions of 12 U. S. C. A. § 264 (s). 
Federal Deposit Ins. Corporation v. 
Alker, 151 Fed. Rep. (2d) 90/7. 63 
B. L. J. 421. 

Where none of embezzled funds of 
bank are traced directly into pre- 
miums of policies on officer’s life, 
nor into account he had with the 
bank, and it is shown that officer 
had no other source of income initially 
except his salary from the bank 
and embezzled funds, and all pre- 
miums are paid, with one exception, 
by checks drawn upon the bank, it 
is held that the Federal Deposit In- 
surance Conporation as assignee of the 
bank’s assets, rather than the mother 
of the deceased bank officer, the bene- 
ficiary named in the policies, is en- 
titled to the proceeds thereof. Brown 
v. New York Life Insurance Co., 152 
Fed. Rep. (2d) 246. 68 B. L. J. 312. 


Jurisdiction of courts. 


The Federal Deposit Insurance Cor- 
poration (hereinafter referred to as 
F. D. I. C.) brought suit against a 
stockholder of closed state bank in 
receivership, pursuant to an agree- 
ment between said sole stockholder 
and the F. D. I. C., whereby the sole 
stockholder agreed to hold a certain 
fund in escrow pending a determina- 
tion of the right of the F. D. I. C. 
to interest on insured deposits during 
liquidation of the state bank by “a 
court of competent general jurisdic- 
tion.” It was held that the matter 
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is one arising under laws of United 
States granting jurisdiction to the 
federal district court. Federal De- 
posit Insurance Corporation v. George 
Howard, 153 Fed. Rep. (2d) 591. 63 
B. L. J. 478. 


FORGED PAPER 


§549. Forged paper in general. 


The signing of another’s name with 
no intention to defraud is not forgery. 
Spellbrink v. Continental Illinois Na- 
tional Bank and Trust Co., Ill. 66 
N. E. Rep. (2d) 98. 63 B. L. J. 681. 


§550. Liability of bank to depositor 
where bank pays check bear- 
ing forged signature. 

Where a bank is sued by its de- 
positor for payment of alleged forged 
checks and the bank denies liability 
on the ground that depositor did not 
give bank prompt notice of forgeries, 
it is held that the bank may bring 
a bill of discovery, to obtain certain 
information pertinent to its legal de- 
fense against the depositor, as an an- 
cillary proceeding to law action 
brought by depositor to recover 
amount of checks allegedly wrong- 
fully charged against depositor’s ac- 
count, People’s City Bank v. John 
Hancock Mutual Life Ins. Co., Pa., 
44 Atl. Rep. (2d) 514. 63 B. L. J. 41. 


In the absence of any contract 
limitation and where payment by the 
bank of a forged check has been un- 
questionably established, the bank 
must then affirmatively show that it 
had exercised due diligence in its 
transactions with the forger before it 
can put in issue the depositor’s alleged 
negligence; and in the event that the 
bank is found, upon the evidence, to 
have been negligent in the perform- 
ance of its duty, the bank becomes 
liable because of its primary con- 
tractual obligation and not because 
of its negligence, R. H. Kimball, Inc. 
v. Rhode Island Hospital National 
Bank, R. 1., 48 Atl. Rep. (2d) 420. 63 
B. L. J. 819. 


§560. Liability of drawee bank to 
drawer where check paid on 
forged indorsement. 


A bank is not liable on a forged 
indorsement of a check unless its ac- 
tion has occasioned a loss to the 
rightful owner. National Surety Cor- 
poration v. City Bank and Trust Co., 
Wise., 20 N. W. Rep. (2d) 559. 63 
B. L. J. 193. 
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§564. Drawee bank may recover money 
paid on forged indorsement. 

A drawee may recover money paid 
out on a check which bears a forged 
indorsement. The fact that a cashier’s 
check is involved does not alter the 
rule. Franklin Square National Bank 
v. Great Atlantic Building Material 
Supply Corporation, 60 N. Y. Supp. 
362. 63 B. L. J. 474. 


§572. Depositor’s duty to examine re- 
turned vouchers and_ report 
irregularities to bank. 


Where plaintiff, a federal savings 
and loan association, and depositor in 
defendant bank vests a corporate 
officer with plenary powers over its 
affairs, and under such powers cor- 
porate officer draws checks payable 
to defendant bank and subsequently 
misapplies proceeds of said checks, 
and evidence shows that similarly 
drawn checks were paid by defendant 
bank for a long period of time be- 
fore and after the fraudulently drawn 
checks in question were drawn, and 
defendant bank submits monthly 
statements to plaintiff, which get 
solely in the hands of the corporate 
officer, it is held that it is plaintiff’s 
duty to promptly challenge method 
used by said officer in doing business 
notwithstanding the fact that the 
statements get solely into hands of 
said officer, inasmuch as his knowl- 
edge becomes the knowledge of the 
plaintiff’s board of directors. Federal 
Savings and Loan (Corporation v. First 
National Bank, Liberty, Mo., 67 Fed. 
Supp. 207. 63 B. L. J. 900. 


§581. Collecting bank held liable. 


Where a bank receives a check 
bearing the forged indorsement of the 
payee, collects it and accounts for it 
to its depositor (not the payee), it 
is guilty of conversion for which it 
is liable directly to the payee even 
though the payee as such stood in 
no legal relation to the collecting bank 
at the time of the forgery. Zidek v. 
Forbes National Bank, Pa., 48 Atl. 
Rep. (2d) 103. 63 B. L. J. 911. 


GIFTS 


§600. Delivery is essential to the valid- 
ity of a gift. 

In order to establish a gift inter 
vivos, it is mecessary to prove both 
the delivery of the subject matter of 
the gift by the donor to the donee and 
the intention on the part of the donor 


to vest in the donee unconditionally 
and immediately the ownership of the 
property delivered. Cogdill v. First 
National Bank of Quitaque, Texas, 193 
S. W. Rep. (2d) 701. 63 B. L. J. 854. 


§604. Gifts of negotiable instruments. 


Where evidence clearly showed that 
decedent testate, owner of certain 
United States Postal savings certi- 
ficates and a savings bond, which were 
marked respectively, “not negotiable 
and not transferable” and “not trans- 
ferable” had given said savings certi- 
ficates and bond to defendant as a gift 
shortly prior to his death, it is held 
that such postal savings certificates 
and savings bond could properly be 
the subject of a valid gift inter vivos 
and donee can assert her rights to said 
property as against executors of de- 
cedent’s estate. Marshall v. Felker, 
Fla., 23 So. Rep, (2d) 555. 63 B. L. J. 
138. 


§605. Gifts of securities. 

Where father pays the purchase 
price for certain shares of telephone 
stock which he causes to be trans- 
ferred to his daughter, and evidence 
shows that he told a bank official at 
the time of the contemplated trans- 
fer that the daughter agreed “to let me 
use her name and when the certifi- 
cate is made out she will endorse 
that certificate over to any one and 
in any way and at any time I ask her 
to do it,” it is held that such parol 
evidence is admissable to show the 
father’s intention that the daughter 
was not to have the beneficial interest 
of said shares. Nolan v. American 
Telephone and Telegraph Co., IIl., 
61 N. E. Rep. (2d) 876. 68 B. L. J. 
219. 


§606. Gifts of bank deposits. 


A person may make a gift in sever- 
alty to another by making a deposit 
of the subject of the gift in a bank 
to the credit of the donee provided 
the donor in so doing retains no such 
control over the deposit as will enable 
him to withdraw it for his own per- 
sonal uses or purposes. If he retains 
a control, the transaction will be in- 
effective as a gift in severalty and 
the deposit will remain the property 
of the depositor. Leverette v. Ains- 
worth, Miss., 23 So. Rep. (2d) 798. 
63 B. L. J. 242. ‘ 


§607. Transactions held valid as gifts 
of deposits. 


Where a member of the armed 
forces makes an allotment of a por- 
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tion of his pay in favor of his sis- 
ter for the sole purpose of her sup- 
port, it is held that the administrator 
of the soldier’s estate cannot recover 
from the sister the money received 
by her under such allotment, even 
though the money is placed by her 
in a bank account which she opens 
in the names of herself and her 
brother. Mitchell v. Mitchell, N. J., 
46 Atl. Rep. (2d) 85. 63 B. L. J. 869. 


GUARANTY 


§617. Construction of contract of guar- 
anty—continuing guaranties. 


A debtor who makes a payment has 
a right to direct how the payment 
shall be applied. If, however, he gives 
no direction at the time of the pay- 
ment, the creditor has the right to 
make the application as he sees fit. 
Neither sureties nor guarantors have 
the right to control the application 
which either the debtor or the credi- 
tor makes of the payment. Valley 
National Bank of Phoenix v. Shum- 
way, Ariz., 163 Pac. Rep. (2d) 676. 
63 B. L. J. 136. 


§620. Release of guarantor. 


A valid agreement between the 
principal debtor and his creditor ex- 
tending for.a definite time the pay- 
ment of the debt, releases guarantors 
and sureties if made without their 
consent. ‘The taking of renewal notes 
is such an extension of the time of 
payment. Adelman v. Franklin Wash- 
ington Trust Co., N. J., 44 Atl. Rep. 
(2d) 399. 63 B. L. J. 157. 


HOLDERS IN DUE COURSE 


§630. Holder must take without notice 
of defect. 


The holder of a negotiable instru- 
ment, in the absence of any proof at 
all, is, prima facie, the holder in due 
course, but when it is shown that the 
instrument was procured by fraud 
in the first instance, that prima facie 
case is dispelled umtil proof is offered 
by the holder to show that it was 
procured by him for value before ma- 
turity and in ignorance of any defect 
in the title. Feigenbaum v. Bock- 
rath, Mo., 191 S. W. Rep. (2d) 999. 
63 B. L. J. 399. 

A disclosed or partially disclosed 
principal who entrusts an agent with 
the possession of a negotiable instru- 
ment not payable to bearer or in- 


dorsed to the agent is not thereby 
subject to the loss of his interests 
therein by the collection of the claim 
or the transfer of the document by 
the agent. Gentry v. Dugger, Tenn., 
190 S. W. Rep. (2d) 316. 68 B. L. J. 
244, 


§632. —Purchaser held put on notice. 


Defendants purchased certain farm- 
ing implements and as part of the 
purchase price executed and delivered 
to contractor-dealer installment notes 
secured by a vendor’s lien and chat- 
tel mortgage on the property sold. 
The notes were thereafter negotiated 
by contractor-dealer to plaintiff. It 
was held that the plaintiff stands in 
the same position as though it had 
been the immediate vendor of the im- 
plements sold and it cannot success- 
fully urge that these notes are immune 
to the defense raised against them 
by the defendants, on the ground that 
it is a holder in due course. Inter- 
national Harvester Co. v. Carruth, 
La., 23 So. Rep. (2d) 473. 63 B. L. J. 
213. 


§644. Holder must take for value. 


Defense of bad faith alleged by 
maker of note as against a holder 
in due course must be proved by clear 
and unequivocal proof. Bad faith, 
i.e, fraud, not merely suspicious cir- 
cumstances, must be brought home 
to a holder for value whose rights 
accrued before maturity in order to 
defeat his recovery on a negotiable 
note wpon the ground of fraud in its 
inception or between the parties to 
it. Hudson County National Bank v. 
Alexander Furs, Inc., N. J., 44 Atl. 
Rep. (2d) 68 B. L. J. 61. 


§649. Effect of indorsement. 


The fact that the maker of a note 
payable to the order of another signs 
his name also on the back of the note 
above the signature of others as in- 
dorsers, does not, in contemplation 
of law charge maker with the liability 
of an indorser. Modern Industrial 
Bank v. Taub, N. J., 44 Atl. Rep. (2d) 
177. 638 B. L. J. 148. 4 


§656. Rights of holder in due course— 
violation of statutes. 

Where state statute governing li- 
censing of real estate brokers merely 
subjects unlicensed practitioner to a 
prescribed pecuniary penalty, a note 
given by maker to payee, an un- 
licensed real estate broker, in pay- 
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ment of a commission for sale of 
property, is held not to be rendered 
void and unenforceable as to a holder 
in due course, Modern Industrial 
Bank v. Taub, N. J., 47 Atl. Rep. (2d) 
348. 63 B. L. J. 887. 


§660. Burden of proof. 


In an action on a promissory note 
by one claiming to be a holder in due 
course, the defense of the maker 
thereof that the execution of the note 
was induced by fraud of the payee 
and was without consideration, sus- 
tained by substantial competent evi- 
dence, places the burden upon plaintiff 
to show he is holder in due course. 
Kerby v. Bott, Kans., 164 Pac. Rep. 
(2d) 84. 63 B. L. J. 336. 


Where the holder of a matured note, 
after demand for payment and the 
refusal thereof, brings an action 
against the makers to collect the 
same, a defense is affirmative which 
alleges that the holder is not the 
lawful owner of the note because of 
its surrender and transfer for a stated 
purpose to another by an independent 
instrument executed by the promisee. 
Mosbacher v. Alter, Ohio, 66 N. E. 
Rep. (2d) 774. 63 B. L. J. 858. 


Where plaintiff sues on a promis- 
sory note given by defendant’s dece- 
dent and alleges the making, execution 
and delivery of the note by the dece- 
dent and that it is unpaid, and at 
the trial the signature of decedent, 
the alleged maker of the note is 
proved by a witness who testifies that 
he knows the signature of the dece- 
dent and that the signature appearing 
on tke note is the decedent’s signa- 
ture and the note is admitted in evi- 
dence and subsequent thereto both 
parties rest, it is held that verdict in 
favor of the plaintiff was proper, 
despite the fact that defendant pleads 
lack of consideration and denies that 
plaintiff is a holder in due course 
and alleges that note was paid prior 
to the institution of suit. Ridgway v. 
Ridgway, N. J., 46 Atl. Rep. (2d) 840. 
63 B. L. J. 668. 


Every holder is deemed prima facie 
to be a holder in due course; but 
when it is shown that the title of any 
person who negotiated the instrument 
was defective, the burden is on the 
holder to prove that he or some per- 
son under whom he claims acquired 
title as a holder in due course. Coral 
Gables, Inc., v. Schmieding, Ohio, 68 
N. E. Rep. (2d) 152. 63 B. L. J. 924, 


INDORSEMENTS 


§674. Form of indorsement. 


The ownership of notes as well as 
other choses in action may be trans- 
ferred by one party to another by 
assignment or conveyance and nego- 
tiation by indorsement is not the only 
method by which one party may 
transfer the ownership of a note to 
another. Spears v. Bankers Mortgage 
Company, Tex., 191 S. W. Rep. (2d) 
807. 63 B. L. J. 481. 


§682. Capacity in which party signing 
is liable—indorser. 

Bank as endorsee of promissory 
note endorsed to it by one signing as 
trustee for the named payee of note 
is obligated to learn the authority and 
power of the trustee to take the note 
and to make the indorsement. ([Peo- 
ples Savings Bank of Greenville v. 
Foureman, Ohio, 66 N. E. Rep. (2d) 
282, 63 B. L. J. 780. 


§683. —Guarantor. 


Where payee of note in original 
action seeks recovery on promissory 
note alleging that maker executed note 
and that another signed note as guar- 
antor and subsequent thereto payee 
seeks by an amended petition to re- 
cover against both maker and guaran- 
tor on the ground that they both bor- 
rowed the money and both were 
primarily liable, it is held that payee 
by filing amended petition changes the 
nature of the cause of action and sub- 
stitutes a new cause of action for the 
one in original action. Reifeiss v. 
Barnes, Mo., 192 S. W. Rep. (2d) 427. 
63 B. L. J. 493. 


§697. Restrictive indorsements. 


Where a promissory note is pledged 
by the payee to secure a loan under 
a collateral agreement, empowering 
the lender to sell the collateral, a re- 
strictive indorsement on the note 
made by the creditor, holder of the 
note, is held to be waived by the 
holder’s written assignment for value 
to a third party though unaccom- 
panied by delivery of the note, and 
such assignment vests in the assignee 
such title to the instrument as the 
assignor had. Maryland Trust (Co. v. 
Gregory, W. Va., 38 S. E. Rep, (2d) 
359. 63 B. L. J. 642. 


§707. Proving indorsement. 

The nature of the intrinsic relation- 
ship of a maker and an irregular in- 
dorser of a promissory note is subject 
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to proof by parol evidence, and such 
evidence may be circumstantial as 
well as by direct testimony. In re 
Futherer’s Estate, 60 N. Y. Supp. (2d) 
741. 63 B. L. J. 678. 


INTEREST 
Tax deduction of interest paid. 

An individual, who was on cash ba- 
sis of accounting, borrowed, in 1941, 
$69,000 from a bank and executed his 
notes in that amount payable in five 
years. The notes called for the pay- 
ment of interest in advance at the 
rate of 2%, per cent. Upon the exe- 
cution of the notes the bank made 
payable to individual $61,000 and ap- 
plied the balance of the proceeds of 
the loan to the payment of the in- 
terest. It was held that individual 
was not entitled to deduct in 1941 the 
amount of such interest as “interest 
paid.” John C. Cleaver v. Commis- 
sioner, 6 U. S. Tax Court No. 58. 63 
B. L. J. 541, 


INVESTMENT AND FINANCE 
By Oscar Lasdon 


Comments on current developments 
of interest to investment officers of 
banks and those responsible for in- 
vestment policies. 63 B. L. J. 85, 177, 
269, 361, 453, 529, 575, 617, 707, 799, 
890, 959. 


LIEN AND SET-OFF 


Bank’s Lien or Right of Set-Off 
Against Depositor. 


§782. Deposit in name of wife. 


Where a bank applies money on 
deposit by a depositor in liquidation 
of loans made to her husband pur- 
suant to an order allegedly contain- 
ing forged signature of depositor, it 
is held that the bank is liable to de- 
positor and cannot claim equitable 
estoppel on the basis of depositor’s 
testimony that she did at one time 
give her husband her bank book for 
the purpose of negotiating a loan. 
Lavallee v. Laconia National Bank, 
N. H., 47 Atl. Rep. (2d) 416. 63 B. L. J. 
591. 


§790. Paper held 
collection. 


A note is only primary evidence of 
a debt, the debt itself being the in- 


by the bank for 


tangible obligation which the debtor 
owes to the creditor and which the 
creditor has the right to enforce in 
an appropriate action. Puissecur v. 
Yarbrough, Cal., 164 Pac. Rep. (2d) 
42. 68 B. L. J. 248. 


§806. Effect of taking collateral. 

Where a bank depositor gives a 
bank negotiable notes for its indebted- 
ness, it voluntarily places itself in a 
position where the bank may sell or 
pledge the notes, and if the result of 
the bank’s dealing with them is to 
deprive the depositor of a right of 
set-off which it might otherwise have, 
it is held that no equity is thereby 
created in depositor’s favor. Bassett, 
Bank Commissioner v. Mechanics 
Bank of New Haven, Conn., 45 Atl. 
Rep. (2d) 155. 63 B. L. J. 3211. 


Where maker of note payable to a 
bank authorizes bank to treat balance 
of maker’s checking account in bank’s 
possession as collateral security along 
with corporate bonds and stocks de- 
posited as collateral for note, it is 
held that the bank can hold maker’s 
credit balance as additional security 
notwithstanding the fact that corpo- 
rate bonds and stock exceed in value 
the amount of indebtedness due bank 
and even though apart from terms 
of note bank has no such right and 
no right of set-off. Jordan v. Lavin, 
Mass., 66 N. E. Rep. (2d) 41. 63 B. L. 
J. 544. 


LOST OR STOLEN INSTRUMENTS 
Proof. 


Evidence offered by plaintiff by 
testimony of witnesses who were 
familiar with defendant’s signature 
and saw the note in suit prior to it 
being: lost was sufficient to warrant 
finding in favor of plaintiff despite 
defendant’s testimony that he did not 
execute the note. Knox v. Campbell, 
Texas, 191 S. W. Rep. (2d) 817. 63 
B. L. J. 405. 


MAKER 


§831. Liability of maker. 

The original makers of a note be- 
come at the time of its execution 
and remain at all times thereafter 
parties primarily liable for the pay- 
ment of the same under the provi- 
sions of the Uniform Negotiable 
Instruments Act unless they have 
been specifically released from such 
primary liability. The fact that other 
parties have assumed and agreed to 
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pay the indebtedness with the con- 
sent of the holder of the note and 
made payments thereon which were 
accepted by the holder is held not to 
change the relationship of the original 
makers to that of sureties. Federal 
Land Bank v. Heath, Kansas, 164 Pac. 
Rep. (2d) 125. 63 B. L. J. 396. 


Where a holder of notes is found 
not to be a holder in due course, any 
defenses available to the makers of 
notes against payee are good against 
the holder provided makers prove that 
they have defenses available to them 
against payee. Hand v. Goldberger, 
60 N. Y. Supp. (2d) 525. 63 B. L. J. 
510. 


MARRIED WOMEN 
§833. Liability on note. 


Where maker of note, a married 
woman, in suit on note, denies sig- 
nature on the last renewal note to an 
original transaction wherein she exe- 
cuted a note to payee bank as prin- 
cipal with her husband as_ surety, 
the payee is permitted to substitute a 
previous renewal note wherein maker 
does not deny her signature. Kann 
v. Peoples State Bank & Trust Co., 
Ky., 192 S. W. Rep. (2d) 945. 63 B. L. 
J. 537. 

Where a married woman having 
power to make a note joins with her 
husband in making the note and 
subsequent to the husband’s death the 
wife orally promises to personally as- 
sume and pay the obligation on said 
note, it is held that said oral promise 
is without consideration inasmuch as 
the wife is already under legal obliga- 
tion to pay the entire debt. Garthof- 
ner v. Edmonds, Cal., 167 Pac. Rep. 
(2d) 789. 63 B. L. J. 659. 


NATIONAL BANKS 


§918. Loans by national bank — 
amount. 


Where directors of national bank 
approve an additional loan to a debtor 
of bank to whom a loan had previous- 
ly been made and said additional loan 
is for the purpose of obtaining con- 
trol of all assets of the debtor thus 
securing payments of original loan 
and the additional loan renders the 
indebtedness excessive of the amount 
permitted by federal statute (U. S. C. 
A. Title 12, sec. 84, 93), it is held 
that the bank directors assenting to 
loan are liable for loss sustained by 


bank notwithstanding the fact that 
the directors acted in good faith. 
Federal Deposit Insurance Corpora- 
tion v. Mapp’s Ex’r., Va., 37 S. E. 
Rep. (2d) 23. 63 B. L. J. 485. 


§922. State bank converted to national 
bank. 


Where a national bank executes a 
contract whereby it assumes and 
agrees to pay the unsecured deposit 
liabilities of a state bank but does 
not assume all other liabilities of the 
state bank including a loan made to 
the state bank by the Reconstruction 
Finance Corporation, and the terms 
of the contract were known to all the 
parties thereto and the government, 
it is held that such contract does not 
constitute a sale of assets, as pre- 
scribed by state statute, wherein a 
bank may sell all of its assets to 
another bank without first obtaining 
the consent of its shareholders pro- 
viding the purchasing bank assumes 
all of the liabilities of the selling 
bank. United States ex rel. Nitkey v. 
Dawes, 151 Fed. Rep. (2d) 639. 63 
B. L. J. 390. 


Bank account records of depositors. 

Where a national bank and its 
cashier challenged the authority of 
the Federal District Court to enter an 
order directing them to comply with 
a subpoena issued by the Administra- 
tor of the Office of Price Administra- 
tion and to produce the commercial 
and personal bank account records of 
four of their depositors, it was held 
that the Administrator has the power 
to subpoena under the statute, 50 
U. S. C. A. Appendix, §922. Bowles, 
Price Administrator v. Shawano Na- 
tional Bank, 151 Fed. Rep. (2d) 749. 
63 B. L. J. 385. 


NEGOTIABILITY 


§935. Stipulations destroying negotia- 
bility. 

The following provision was ap- 
pended to a note: “This note given to 
me in consideration of the services I 
have rendered, is to be paid in full 
if possible by that time, and if this 
amount is (not) available, a partial 
payment will be acceptable of any 
amount available and the note ex- 
tended from time to time until it can 
be paid in full.” It was held that 
the uncertainty of the due date, in- 
jected by the appended provision, de- 
stroyed negotiability, but it dig not 
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destroy the contract as between the 
parties. Giross v. Von Dolcke, Mich., 
20 N. W. Rep. (2d) 888. 63 B. L. J. 
237. 


§936. Stipulations in general not affect- 
ing negotiability. 
A holder of a note has the right to 


“bring suit on it notwithstanding the 


fact that note was a renewal note 
with the following written on it: “This 
note is executed, delivered and ac- 
cepted not in payment of, but for 
the purpose of renewing the following 
described note: ‘Note for $7,118.00 
dated August 9, 1938.’” The holder is 
not compelled to bring suit on the 
original note. Imperial-Yuma Produc- 
tion (Credit Ass’n. v. Shields, Cal., 
169 Pac. Rep. (2d) 671. 63 B. L. J. 
846, 

Where action is brought on note and 
the action is held in abeyance and 
partial payments are collected prior 
to trial, then the action is tried and 
appealed, and at every step defendant 
resists plaintiff's attorney in his ef- 
forts to enforce collection, it is held 
that plaintiff’s claim for attorney’s 
fee is a valid one and plaintiff is en- 
titled to such attorney’s fee upon 
moneys collected by him as is stipu- 
lated in the note provided such fee 
is not found to be excessive and does 
not exceed the amount provided in 
the note. Etiwan Fertilizer Co. v. 
Johns, S. C., 38 S. E. Rep. (2d) 387. 
63 B. L. J. 937. 


§950. Instrument must be. certain as 
to amount — provision for 
attorney’s fees or cost of col- 
lection. 

‘The provision in a promissory note 
that, “Should suit be commenced for 
the collection of this note a reasonable 
amount shall be allowed as attorney’s 
fees and taxed with the costs, whether 
it goes to judgment or not,” is not 
invalid and where judgment is ren- 
dered for plaintiff in an action on 
the note the court has power to as- 
certain what is, and allow, a reason- 
able attorney’s fee. Kemp v. Metz, 
Okla., 168 Pac. Rep, (2d) 107. 63 B. L. 
J. 604. 


NOTICE OF DISHONOR 


§1009. Persons entitled to notice — 
where notice not required. 

Under provisions of Georgia Nego- 

tiable Instruments Law presentment 

and notice of dishonor may be dis- 

pensed with or waived under certain 
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conditions. Murray v. Anderson, Ga., 
38 S. E. Rep. (2d) 181. 63 B. L. J. 


635. 


OFFICERS AND EMPLOYEES 
OF BANKS 


§1099. Personal liability of cashier— 
criminal liability. 

ln the absence of some satisfactory 
explanation by bank cashier as to why 
he made, executed and signed a 
promissory note in the sum of $20,020, 
as to why he signed the note in his 
name as City Commission of Cedar- 
town when the City had not autho- 
rized it and when the City did not 
receive any of its proceeds, and as to 
why the note was posted under the 
supervision of bank cashier and no 
counter credit given by the bank to 
anyone whatsoever, it was held that 
the jury was abundantly justified in 
concluding that there was no reason- 
able hypothesis other than that the 
bank cashier who unauthorizedly 
made, signed, and posted the note 
took the proceeds. Roberts v. United 
States, 151 Fed. Rep. (2d) 664. 63 
B. L. J. 156. 


PAYMENT 


§1208. Payment in general. 

Decedent’s possession of note before 
maturity raises no presumption of 
payment or discharge. Heavin v. 
Sutherlin, Ind., 64 N. E. Rep. (2d) 43. 
63 B. L, J. 331. 


A claim of payment made on appeal 
cannot be considered by court where 
appeal from judgment is on question 
of law, the court being restricted to 
issues drawn in trial court. Payment 
is an affirmative defense which must 
be -pleaded to be asserted. Peoples 
Savings Bank of Greenville v. Foure- 
man, Ohio, 67 N. E. Rep. (2d) 97. 
63 B. L. J. 873. 

Where plaintiff-executor of dece- 
dent finds a judgment note among 
decedent’s papers, dated June 2, 1930 
for $1,000, payable five years after 
date, and maker, defendant in instant 
case, admits signing the note and 
receiving the money, and decedent’s 
death takes place nine years after 
maturity of the note, it is held that 
defendant cannot sustain presumption 
of payment by showing the continued 
solvency of the maker, that the note 
had not been entered for the nine 
years that the plaintiff’s decedent 
lived’ after the maturity date, or 
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that decedent did not make return of 
the debt for personal property tax, 
in view of the fact that the maker 
herself calls decedent’s sister as a 
witness and witness proves that dece- 
dent himself declares a year before 
his death that note was unpaid. Armi- 
tage v. Ulrich, Pa., 48 Atl. Rep. (2d) 
135, 63 B. L. J. 940. 


§1210. —Liability of drawee. 


In the absence of fraud on the part 
of the holder, the payment of a check 
by a bank is regarded as a finality, 
and the fact that the drawer has not 
sufficient funds on deposit will not 
give the bank any remedy against 
the holder. First National Bank of 
Portland v. Noble, Ore., 168 Pac. Rep. 
(2d) 354. 638 B. L. J. 747. 


§1216. Discharge of instrument. 


Payment to the agent of the holder 
of a note, who is authorized to accept 
payment, is payment to his principal, 
the holder, and the note is paid and 
discharged in accordance with provi- 
sions of negotiable instruments act 
providing that “A negotiable instru- 
ment is discharged: By payment in 
due course by or on behalf of the 
principal debtor.” Ellis v. Cravens, 
Tenn., 193 S. W. Rep. (2d) 97. 63 B. L. 
J. 597. 


PLEDGE AND COLLATERAL 


§1284. Sale of collateral. 

Arrangements were made by plain- 
tiff with defendant bank for financing 
by a system of field warehousing and 
assignment of accounts receivable. 
Under this plan, merchandise pur- 
chased by plaintiff was placed in a 
field warehouse established on his 
premises and warehouse _ receipts 
covering the same were issued to de- 
fendant bank. Although plaintiff 
never signed a general pledge agree- 
ment, it was held that the loan tran- 
sactions between plaintiff and defen- 
dant bank were so inter-related that 
the warehoused merchandise could 
legally be sold to satisfy all the in- 
debtedness. Faivret v. First National 
Bank in Richmond, 62 Fed. Supp. 1012. 
63 B. L. J. 145. 


PRESENTMENT FOR 
PAYMENT 


§1316. Effect of delay in presentment 
may be made. 

Where holder of a check delayed 

a period of 20 days from the date of 


its receipt in making a deposit of 
check in bank one mile from holder’s 
residence, it was held that such delay 
was unreasonable as a matter of law 
and inexcusable under the circum- 
stances. Holder could not recover 
from indorser of check. Eastman v. 


Pelletier, Vt., 47 Atl. Rep. (2d) 298. 63. 


B. L. J. 849. 


RENEWAL AND EXTENSION 


§1347. Renewal and extension. 


A party cannot renew a note to 
which a defense within his knowledge 
could have been made and then assert 
a defense after continued payment on 
the note. Peters v. Citizens National 
Bank in Okmulgee, Okla. 165 Pac. 
Rep, (2d) 3386. 63 B. L. J. 334. 


SAFE DEPOSIT COMPANIES 


§1356. Joint safe deposit boxes. 


Where lessee of a safety deposit 
box subsequently amends lease agree- 
ment to include the name of another 
and amended agreement states that 
“all property of every kind, at any 
time heretofore or hereafter placed 
in said box, is the joint property of 
both lessees and upon the death of 
either passes to the survivor,” and 
original lessee places cash in box 
which is commingled with property be- 
longing to other lessee, it is held not 
to defeat the gift of the cash to the 
subsequent lessee on the death of the 
original lessee. Brown v. Navarre, 
Ariz., 169 Pac. Rep. (2d) 85. 63 B. L. 
J. 915. 


SAVINGS BANKS 


§1366. Right of savings bank to re- 
quire indemnity before pay- 
ing on lost or stolen pass 
books. 

A bank’s by-law requiring an in- 
demnification bond from a depositor 
in the case of lost passbook is a rea- 
sonable one and is enforceable in 
instances where depositor is able to 
comply with the requirement, but 
where a passbook has been lost for 
a long period of time and there is no 
evidence of an assignment and it is 
further evident that the depositor is 
unable to procure an indemnity bond 
of any character, then under such 
circumstances the enforcement of 
such a by-law is held unreasonable 
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and arbitrary. Myers v. Albany Sav- 
ings Bank, 60 N. Y. Supp. (2d) 477. 
63 B. L. J, 549. 


SIGNATURE 


§1373. Signature by trustees. 

The phrase “Trustees, trading as the 
Annie Reisch Investment Company, a 
Common Law Trust of Sangamon 
County, Mllinois,’” following signa- 
tures of makers to note is held to 
clearly indicate that makers were 
signing in a representative capacity. 
Smith v. Reisch, Ill., 67 N. E. Rep. (2d) 
304. 63 B. L. J. 681. 


STATUTE OF LIMITATIONS 


§1410. Conflict of laws. 


Where creditors of a joint stock 
land bank bring suit against share- 
holders to enforce liability imposed 
on said shareholders by Federal Farm 
Loan Act, it is held that the right to 
enforce such liability is a federal right 
for which the sole remedy is in equity 
and is governed by the federal equit- 
able doctrine applicable to all federal 
statute of limitations. The federal 
court is not bound by state statute of 
limitation barring recovery on such 
actions. Holmberg v. Armbrecht, 66 
Sup. Ct. Rep. 582. 63 B. L. J. 469. 


STOCK AND STOCKHOLDERS 


§1419. Transfer and sale of stock. 


A bank director cannot maintain a 
suit against a bank for breach of con- 
tract to recover damages for refusal 
of the bank to repurchase bank stock 
sold to director under an agreement 
calling for the repurchase of the stock 
by the bank at a stipulated price when 
and as if the director ceased to hold 
such office. Tooker v. Inter City 
County Title Guaranty & Mortgage 
Company, 116 N. Y. L. J. 19. 638 B. L. J. 
656. 


§1430. ‘Right of stockholder to inspect 
books generally. 


A stockholder of a bank and trust 
company, the same as stockholder of 
other corporations, has a right to in- 
spect its books and records at proper 
times for proper purposes, and the 
fact that a bank and its customers 
occupy a relationship of trust and 
confidence is no reason for denying 
the stockholder’s right of inspection. 
State ex rel. G. M. Gustafson Co. v. 


Crookston Trust Co., Minn., 22 N. W. 
Rep. (24) 911. 68 B. L. J. 650. 


§1438. Rights of party purchasing stock 
subject to lien. 

Where unguaranteed mortgage cer- 
tificates issued by a bank are 
purchased by the Federal Deposit In- 
surance Corporation, it is held that 
said corporation is entitled to parity 
in payment of principal and interest 
with other certificate holders. Federal 
Deposit Ins. Corporation v. Bank of 
Westchester, 62 N. Y. Supp. (2d) 612. 
638 B. L. J. 602. 

§1443. Stockholder’s right of set-off. 

Bank stockholder on behalf of him- 
self and other stockholders alleged 
that he had paid more than his con- 
stitutional liability as a stockholder 
of the bank and that the amount of 
such overpayment be refunded out of 
the funds in the hands of the receiver 
to him and to other stockholders who 
are similarly situated. It was held 
that if the creditors’ receiver collects 
more than is necessary, or dividends 
paid by the liquidating receiver reduce 
the amount for which judgment has 
been rendered, any sum held by the 
creditors’ receiver in excess of the 
amount necessary to discharge the 
stockholders’ liability is held in trust, 
and upon order of the court may, 
upon equitable principles, be returned. 
Hillmer v. Chicago Bank of Com- 
merce, Ill., $3 N. E. Rep. (2d) 136. 63 
B. L. J. 142. 


§1460. Assessment of stockholders. 


A receiver of a closed bank having 
made a 100 per cent assessment 
against the stockholders in 1943 can- 
not thereafter, due to insufficiency of 
notice. and demand for payment of 
said assessment, make another 100 
per cent assessment against the stock- 
holders. In order to enforce the lia- 
bility against the stockholders it is 
necessary that a new notice and de- 
mand for payment be made in com- 
pliance with the provisions of the 
Banking Code. Freeman v. Abraham, 
Pa., 43 Atl. Rep. (2d) 226. 63 B. L. 
J. 325. 


STOPPING PAYMENT 


§1476. Right of bank to recover money 
paid on stopped check. 

‘Where payee of check indorses and 

presents it to drawee bank for pay- 

ment and drawee bank cashes check 

for payee after it had received a stop 

payment order from the drawer of 
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the check, and subsequent thereto the 
drawee bank brings an action to 
recover from payee the amount of the 
check, it is held that the drawee bank 
cannot maintain its action as it is 
not a holder in due course of the 
check. Payment by the drawee bank 
discharges the instrument. National 
Commercial Bank and Trust Company 
of Albany v. Madison, 60 N. Y. Supp. 
(2d) 832. 63 B. L. J. 542. 


SURETIES 


§1493. Waiver of extension of time. 

Where a bank covered by a surety 
company “blanket bond” for loss 
caused due to unlawful acts of an 
employee seeks to recover on bond 
issued by surety company for loss it 
sustained as a result of illegal tran- 
saction of bank president and evidence 
shows that surety company was in- 
formally notified of the loss‘and surety 
company’s agent informed the bank 
that it need not file detailed proof of 
loss until the amount of loss was 
finally determined, it is held that the 
bank’s failure to comply with the 
terms of the bond by filing a formal 
proof of claim of loss within ninety 
days from the date of discovery there- 
of does not preclude it from bringing 
suit against surety. Dubois National 
Bank of Dubois, Pa. v. Hartford 
Accident and Indemnity Co., 64 Fed. 
Supp. 809. 63 B. L. J. 776. 


TAXATION 


§1531. Valuation for purposes of taxa- 
tion. 

Under Kentucky statute, a banking 
institution pays no taxes upon its 
personal property, including intangi- 
bles. Instead it pays this tax upon 
the fair cash value of its stock, less 
the assessed value of its real property 
in the state “for and on behalf of 
the owners of the shares of stock.” 
This tax is one against the stock- 
holders, the bank being their agent 
with the right of reimbursement. 
Board of Supervisors of City of 
Frankfort v. State National Bank of 
Frankfort, Ky., 189 S. W. Rep. (2d) 
942. 63 B. L. J. 53. 


TAX DECISIONS 


Digest of current decisions pertain- 
ing to the law of taxes on trusts, 


estates and gifts. Vol. 63 B. L. J. 79, 
169, 261, 353, 443, 521, 571, 613, 699. 
791, 885, 951. 


TENDER 


§1547. Medium of tender. 

A check igs not ordinarily a good 
medium of tender where objection is 
raised on ground that it is made by 
check instead of in money, however, 
this objection may be waived unless 
it is expressly taken at the time, and 
the refusal of tender, if made on 
that ground, must be expressly so sta- 
ted. Myers v. Associates Discount 
Corporation, 60 N. Y. Supp. 691. 63 
B. L. J. 553. 

The receipt of a check is not pay- 
ment of a debt until honored, unless 
accepted as payment, and a check is 
not a good tender of payment even 
if on a solvent bank, and need not be 
accepted by a creditor entitled to 
cash, particularly when, as in the in- 
stant action, the check on its face 
contains a condition unacceptable to 
the payee. Modern Engineering and 
Service Corporation v. McCrea, D. C., 
46 Atl. Rep. (2d) 767. 63 B. L. J. 
588. 


TRUST DECISIONS 


Digest of current decisions, pertain- 
ing to the law of trusts, wills, estates, 
descent, distribution and corporate 
fiduciaries. Vol. 68 B. L. J. 70, 162, 
254, 346, 488, 514, 567, 609, 692, 784, 
876, 9144. 


USURY 


§1565. What constitutes usury —tran- 
sactions held not usurious. 

Usury was not charged in transac- 
tion in which no interest in excess of 
10% was received, involving . promis- 
sory notes providing for future adjust- 
ments to avoid the charge of more 
than 10/% interest, but excessive pay- 
ments made, if any, may be recovered 
not as a penalty for usury but under 
contract and right of law and in 
equity for money had and received. 
Selected Investments (Corporation v. 
Spencer-Sedbrook, Okla., 166 Pac. 
Rep. (2d) 764. 63 B. L. J. 606. 

Where there is a real and bona fide 
sale and purchase of notes, which is 
not made as the occasion or pretext 
for a loan, the transaction is not held 
to be usurious even though the sale 
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be for an exorbitant price. ‘There is 
no statute making the sale of notes 
usurious, however great the discount 
or however small the price paid. Web- 
ster v. Sterling Finance Co., Mo., 195 
S. W. Rep. (2d) 509. 68 B. L. J. 


Where defendant contends that re- 
covery by plaintiff on note includes an 
excessive amount of interest and evi- 
dence shows that the note included 
substantial amounts as bonuses for 
the original loans and renewals there- 
of, and rate of interest stipulated in 
the note and prior notes was one and 
one-half per cent per month after 
maturity, it is held that such bonuses 
and rate of interest do not violate any 
statutory provision. Raldne Realty 
Corporation v. Stern, Mass., 66 N. E. 
Rep. (2d) 717. 63 B. L. J. 779. 


§1567. —Interest in advance. 

Where a note payable to a loan 
corporation provides for payments in 
monthly installments and maker of 
note makes first three installment pay- 
ments in advance of their respective 
due dates, and on these payments the 
payee credits part on interest and 
balance on principal in each instance 
and there is no question that the 
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amounts so credited to interest rep- 
resent only interest actually accrued 
up to and at the times of each respec- 
tive payment and that no interest was 
imputed or credited in advance, it is 
held that the receipt and crediting 
of these payments in said manner does 
not void payee’s claim on note and 
is not a violation of statutory provi- 
sions concerning interest payments in 
advance. Personal Finance Co. v. 
Franco, R. I. 48 Atl. Rep. (2d) 355. 63 
B, L. J. 932. 


§1570. —Bank holding back part of 
loan. 


Where evidence shows that lender 
executed a note and mortgage for $68,- 
500 and the borrower receives only 
$65,000 and the lender retains the 
balance of $3,500, and it is also shown 
that lender instructed her attorney 
and borrower that she wanted only 10 
per cent on her money and, in effect, 
told them that any way they fixed 
it up so that she would get 10 per cent 
would be satisfactory to her, it is 
held that the defense of usury cannot 
be interposed to foreclosure proceed- 
ings, Maule v. Eckis, Fla., 24 So. Rep. 
(2d) 576. 63 B. L. J. 424. 
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